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ENGLISH CATHOLICS AND THE PAPAL DEPOSING 
POWER 1570-1640 


By THOMAS CLANCY, S.J. 


Part I. THE ELIZABETHAN PERIOD 


In historical narratives of the Tudor Period, disquisitions on the papal 
deposing power usually occur as comments on the events of the year 1570, 
when Pius V issued the Bull Regnans in Excelsis, declaring Queen Elizabeth 
to be a usurper. Catholic opinion on the deposing power, however, under- 
went many fluctuations and changes of emphasis in the years that followed. 
It may be profitable, therefore, to trace the history of the ideas of the 
English Catholics about the temporal power of the Pope during the seventy 
years which followed Regnans in Excelsis. In the present article we shall 
follow the changes as they are reflected in the printed books of those years, 


and documentary evidence will only be adduced to explain and comment 
on published statements. 


Regnans in Excelsis 


Originally the Bull had two purposes. It was meant to warn English- 
men, and to some extent all Christendom, that a change of religion had 
taken place under Elizabeth. It was also an attempt to dispel any doubts 
that Elizabeth’s Catholic subjects might have about the morality of taking 
up arms against her.t At the time the Bull was issued the Rising of the 
Northern Earls had just been crushed. The aims of the Rising, if we are 
to judge by the various manifestoes issued by its leaders, were not identical 
with those of the Pope. The earls claimed to be loyal subjects of the 
Queen and they called on her other subjects to join with them in correcting 
two major defects of the regime: first, that the old nobility had been 
replaced in the counsels of the Queen by new men and second, that a new 
and heretical religion had been introduced.? 

’ 
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The Bull, on the other hand, aimed at more than merely replacing 
the prince’s counsellors. After citing verses from the Book of Jeremias 
in support of the papal power to depose princes, the Pope went on to list 
the crimes of Elizabeth. Since she had resisted the efforts of the Supreme 
Pontiff to bring her back to her Catholic obedience he declared that she 
was no longer to be considered a member of the one true Church: 


“Moreover we declare that she has forfeited her pretended title to the 
aforesaid kingdom, to every right, dignity, and privilege. Moreover 
the nobles, subjects and people of the said kingdom and anyone else 
who has taken an oath to her are freed from that and from every 
obligation to allegiance, fealty, and obedience, as We now by these 
letters release them and We deprive the said Elizabeth of her pre- 
tended right to the throne and every other right whatsoever and We 
command all her nobles, subjects, and others mentioned never to 
venture to obey her admonitions, mandates, and laws. . .’ 


It would be a mistake to think that this papal Bull had a great impact 
in England. Important people knew of its existence but the great majority 
of the populace was either entirely ignorant of it or had only a vague 
knowledge of its contents.4 Over a year after John Felton had boldly 
affixed a copy of the Bull to the gate of the Bishop of London’s Palace in 
St. Paul’s Churchyard, we find Edmund Grindal, Archbishop of York, 
writing to Matthew Parker, “I received a written book from Mr. Bullinger 
against the Bull . . . I stand in doubt whether her Majesty and the 
council would be contented that it were published in Latin or English or 
both. It is possible they would not have the multitude to know that any 
such vile railing bull had passed from that see.” Although Bullinger’s 
answer was eventually published, first in Latin, then in English, there was 
very little controversy about the Papal pronouncement. On the Catholic 
side only Sanders took up the cudgels to defend it in his De Vistbilt 
Monarchia, and even he appears to have been persuaded not to publish a 
more vigorous defence which he had written.’ 


The truth is that both sides at this time were content to let sleeping 
dogs lie; the governmnet because they were not anxious to publicize such 
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a vigorous indictment, and the Catholics because it soon became evident 
that for the time being the Bull was a dead letter as far as its political 
implications were concerned. The Bull only became a subject of acute 
controversy after the arrival in England in 1580 of the first organised band 
of missionaries from Rome. Unlike the military expeditions against 
Elizabeth, this spiritual mission was carefully planned. Before they left 
Rome the leaders of the party, Campion and Persons, obtained from the 
Holy See an official declaration that in the circumstances that then pre- 
vailed the injunctions contained in the Bull were not binding on the 
consciences of Catholics in England. The vast majority of English 
Catholics had, indeed, anticipated this ruling during the past ten years 
and there was a solid legal basis for their position.2 The authoritative 
interpretation of Regnans in Excelsis was sought in 1580 only to remove 
any last vestiges of doubt about the binding force of the Bull on the con- 
sciences of English Catholics for whom, because of their peculiar circum- 
stances, loyalty to the Holy See had become the touchstone of orthodoxy. 


For Catholics in England this authoritative interpretation made a clear . 
distinction between religious and political issues and for them there was no 
question of the 1580 mission having anything but a religious significance. 
In his Letter to the Lords of the Council Campion declared: 


“My charge is, of free cost to preach the Gospel, to minister the 
Sacraments, to instruct the simple, to reforme sinners . . . I never had 
mind, and am strictly forbidden by our Father that sent me to deal 
in any respect with matters of State or Policy of this realm, as things 
which appertain not to my vocation, and from which I do gladly 
restrain and sequester my thoughts.”1° 


But the very first answer to this manifesto refused to admit what seemed 
to the Protestants a too facile distinction between Church and State. It 
was impossible, argued William Charke, to change the religion of Her 
Majesty’s subjects without interfering in politics: 


“He that smitheth our religion, woundeth our comonwealth: because 
our blessed estate of policie standeth in defence of Religion, and our 
most blessed religion laboureth in mayntenance of the common wealth. 


0 
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Religion and policye in England are, through Gods singular blessings, 
preserved together in life, as with one spirite: he that doeth take 
awaye the life of the one doeth procure the death of the other.’’!! 


Three incidents were constantly brought forward to prove that Campion 
deserved the stigma which the Government attached to him, of being 
“Campion the seditious Jesuite.”” These incidents were: the Rising in 
the North, Regnans in Excelsis, and the papal expedition to Ireland in 
1579. Such, said the Puritans, were the fruits of “ Jesuit loyalty.’”!2 


To focus attention on the ambiguity of the Catholic position, the so- 
called “Bloody Questions”’ were devised. These were questions put to 
Catholic prisoners about the relationship between religion and _ politics. 
One question concerned the views of the prisoners on selected passages 
from Sanders’s De Visibili Monarchia Ecclesiae and Richard Bristowe’s 
Motives.145 From Sanders anti-Catholic propagandists were able to draw 
some strongly-worded passages concerning the papal deposing power, 
but the sections from Bristowe were relatively innocuous and the fact that 
this was all that could be dredged up may be taken as an indication that 
rew English Catholic writers had, up to 1581, concerned themselves in the 
defence of papal deposing power. 


Allen and the Deposing Power 


There came a time, however, when the English government felt that 
the European reading public required justification of the Queen’s proceed- 
ings in religion. William Cecil himself wrote this apology and he made it 
turn on the deposing power of the Pope.'4 In preparation for it, Doctor 
John Hammond, a learned ‘ civilian’ to whom the invention of the Bloody 
Questions has been credited, drew up two memoranda on the doctrine of 
papal excommunication of kings and the dangers it posed to national 
sovereignty.!5 Cecil asserted that the seminary movement was closely linked 
to the Rising in the North and Regnans in Excelsis. For the first eleven 
years of Elizabeth’s reign, he said, all was peaceful and orderly. It was the 
Bishop of Rome who was the agressor with his Bull. It was he who 
stirred up the rising of 1569 and when this rebellion was put down, the 
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traitors fled abroad to set up schools of sedition which they called semin- 
aries. Now they were sending their “seedmen in the tillage of sedition % 
secretly into her Majesty’s realm to stir up trouble once more. Treason 
was their crime, not religion. Nor could they hide their true purpose by 
bringing forward the interpretation of the Bull which the missionaries of 
1580 had brought with them. A copy of this had fallen into Cecil’s hands, 
probably through the capture of a prisoner, and he produced the relevant 
passages verbatim in his tract.1? For the papists to affirm that the papal 
censure did not bind them rebus sic stantibus, he alleged, was really beside 
the point as long as they held that it bound the Queen and as long as 
they acknowledged the right of the Pope to change his mind if and when 
he thought the time propitious.8 In Cecil’s view, such power on the part 
of the Pope was a threat to any ruler. Hence, to propagate any system of 
belief which included the deposing power was eo ipso a traitorous action, 
and he warned foreign princes of the viper they were nursing in their 
bosoms. 


What Cecil wanted, in other words, was absolute national sovereignty, 
and that is what the Catholics had never been able to concede. Indeed, 
they considered the idea of absolute national sovereignty not only novel 
but ridiculous. Already in 1572 the author of the Treatise of Treasons 
had spoken scornfully of England’s pretentions to be an absolute monarchy, 
and in 1586 Persons wrote that such a doctrine was contrary to the teach- 
ing of the Old Testament.!? William Allen now undertook to show that 
the notion of absolute national sovereignty was illegitimate. 


Cecil’s pamphlet was meant to be an official manifesto of Elizabeth’s 
policy. It had been published in Dutch, French, Italian and Latin as well 
as in English and was being distributed through official channels.2° Allen 
decided that an answer was needed which would go to the very root of 
the problem. He called his reply A True, Sincere, and Modest Defence of 
English Catholiques.21 The greater part of it is taken up with the refuta- 
tion of Cecil’s particular charges that the Pope had stirred up the Rising 
in the North and that the Pope’s authority was being invoked by the 
seminary priests and Jesuits to incite Elizabeth’s subjects to disobedience ; 
but he later proceeds to a discussion of the deposing power itself. 


ENGLISH CATHOLICS AND THE DEPOSING POWER 


The first thing to note, says Allen, is that the doctrine of the deposing 
power is a theological one which has been held in the Church for centuries, 
and speculation about it has never been considered prejudicial to the royal 
prerogative and is not so considered at the present time in France and 
Spain. Indeed, in Rome itself men hold that the Pope can be deposed 
or lose the right to his place and dignity if he falls into heresy or apostasy.22 
Moreover, it is the general teaching of the Protestants that princes may be 
resisted in causes of religion. This is proved not only by the writings of 
Calvin, Luther and Knox but by the actions of the Protestant minority 
in Flanders, France and Scotland: 


“Here is the difference between Catholic Christians and rebellious 
heretics: that these good fellows, following their own deceitful wills, 
and by uncertain opinions, without rule or reason, do adjudge by 
their private folly and phantasy, that thing to be error and idolatry 
which is indeed true religion . .. The Catholics, contrariwise, as 
men of order and obedience, not trusting their own particular imagina- 
tions or partial affections, which might lead opinionative and restless 
brains to raise rebellion at their pleasure, under pretense of religion 
... do commit the direction of matters so important to the Church 
and to the chief governors of their souls. . .”%8 


This constant doctrine of the Church, Allen argues, is solidly founded 
in Holy Writ which teaches that kings may be deposed, especially when 
they set themselves up against true religion, and that when they do so 
God uses priests and prophets as either ordinary or extraordinary judges 
and examiners of his will towards them.24 As for the objection that 
priests are to attend to spiritual things alone, Allen owns that their power 
“immediately and directly concerneth not our temporal affairs yet in- 
directly (and as by accident) it doth not only concern our souls but our 
bodies and goods, so far as is requisite to our soul’s health and expedient 
for the good regiment thereof, and the Church’s utility, being subject to 
their spiritual governors.”®5 Allen admits the distinction between Church 
and State. Indeed, he thinks that it is possible for a situation to arise, as 
it had done in the early days of the Church and was doing at the time in 
heathen lands, where the spiritual and civil magistrates would be entirely 
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independent of each other, with no “subalternation among themselves.” 
But in Christian lands the state ought to be subject to the Church in 
matters touching God’s honour.*¢ 


To support his contention Allen uses the classic comparisons—the 
State is to the Church as the body is to the soul, or the moon to the sun— 
and the familiar scriptural and historical examples. He follows the trad- 
itional doctrine more or less along the lines laid down by Bellarmine. He 
kept to the same doctrine four years later when he drew up two indict- 
ments of Queen Elizabeth which were meant to be published when the 
troops of the Armada had landed in England. One was a printed broad- 
side under the name of Sixtus V, entitled A Declaration of the Sentence 
and Deposition of Elizabeth, the usurper and pretensed Queene of 
Englande.2’ Yt declared that the Pope had not the usual means of correct- 
ing abuses in England on account of the schism; he had therefore dealt 
with Philip II of Spain to enforce his sentence of deposition which Eliza- 
beth had merited by her various crimes. The reason why this document 
is said to have been drawn up by Allen is that it bears a close resemblance 
to the other indictment, his own long pamphlet printed at the same time 
and for the same purpose, An Admonition to the Nobility and People of 
England.2® In the latter there was a justification of the Pope’s power to 
depose Elizabeth which repeated many of the arguments Allen had used 
previously in his Defence of Catholics.?9 


In neither of these works did Allen make any theoretical advance on 
the traditional teaching. We have already noted the influence of Bellar- 
mine. It is true that the famous Controversies, in which Bellarmine first 
proposed his theory of the indirect power of the Pope in temporal affairs, 
only began to issue from the presses in 1586.30 He had, however, lectured 
on controversial theology at Rome since 1578 and “dictates” of these 
lessons were known in Rheims seminary in 1579.5! In 1581 Persons could 
refer to several MS. summaries of Bellarmine’s lectures which were extant 
in England.*2 


Most of the criticisms which have been levelled in our own day 
against Bellarmine’s theory of the indirect power apply with equal force 
to Allen’s position.s These criticisms point out that the theory really 
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brought in the direct power of the Pope in another guise, since it stated 
that the spiritual censure of the Supreme Pontiff worked a change in the 
legal status of the prince. There was another sixteenth-century opinion on 
the mechanism of papal deposition to which this basic criticism does not 
apply. It goes by the name of the accidental power of the Pope in 
temporals.*4 Bellarmine did not think it differed from his own theory. 
Allen, as the passage quoted from the Defence of Catholics implies,35 identi- 
fied the two theories, but in reality they are quite distinct. This can be 
seen in the explanation which Jean Quidort, a doctor who taught the 
accidental power, gives of the classic case of the papal deposition of 
Childerick, King of the Franks, and the appointment of Pepin to replace 
him. Pepin was made king, says Quidort, “by the election of the barons 
and by the authority of the Pope in the sense that the Pope passed judge- 
ment upon the doubt of the nobles. Actually the nobles could have handled 
the matter themselves without the assent of the Pope, given a reasonable 
ground to do so.”’%6 


In this theory, then, the judgment of the Pope is not essential and has 
no direct political effect. Now there were reputable theologians teaching 
this theory of accidental power in the sixteenth century. Almain and 
John Major were perhaps the most famous of them. In their theory the 
Pope was a spokesman of great moral authority who might alert the people 
of a kingdom to a dangerous situation. But his verdict had no juridical 
effect, and if unsupported by political action at home or force of arms 
from abroad it had no effect whatever in the political realm.’ This was 
closer to the theory on which Allen and his party seem to have acted at 
first. Allen’s letters written between 1570 and 1580, i.e. after the publica- 
tion of Regnans in Excelsis but before the declaration by the Holy See 
that the injunctions contained in the Bull were not binding on the con- 
sciences of Catholics in England rebus sic stantibus, show no evidence that 
he believed Elizabeth to be de jure deposed. The declaration of 1580 
merely gave a legal justification for what appears to have been Allen’s 
thought on Elizabeth’s status during the previous ten years. 


We may legitimately ask, therefore, why Allen later acted and wrote 


in a way that does not es with his earlier theory. Probably the force- 
{ 
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ful language concerning papal deposing power which he uses in the two 
tracts written in 1588 reflects the attitude of the reigning Pope, Sixtus V 
(1585-1590) who was very jealous of his prerogative and tended to think 
that he possessed not merely indirect but direct power in temporals.*® But 
this attitude of Sixtus V could not have influenced Allen in 1584 when he 
penned his Defence of Catholics, for at that time Gregory XIII was still 
Pope. The basic reason for Allen’s insistence on the place of the Pope 
in the deposition machinery was probably that he considered the Pope’s 
judgment an important safeguard against sedition. If the Pope were re- 
moved from the scheme, then the Catholic theory hardly differed from 
that of many of the Protestants who seemed to allow the people to cashier 
their own governments at will. Allen lived at a time when the people 
frequently took up arms against their princes. During most of his active 
life, England, and (to a lesser degree) Spain, were the only countries where 
the prince’s writ ran throughout the land. Flanders, France, Scotland and 
Ireland were the scenes of successive uprisings in the second half of the 
sixteenth century. In Allen’s mind, the Pope was the necessary stabilizing 
element: 


“We may see in the stories of our own country, where the Popes have 
sent divers legates to the barons, being up against their lawful 
sovereigns, to admonish them to lay down their arms; and when they 
would not, excommunicated them; by which means, many a king 
with us hath kept his crown, which otherwise had been deprived, by 
tumultuous and popular sedition.’’9 


This was in marked contrast to the doctrines of some of the Protestants: 


“But the Protestants would have themselves and the subjects to rebel 
and throw down their superiors at their own head and willfulness ; 
and themselves to be judges of their sovereign’s deserts and religion.’’4° 


As it happened, Allen’s Admonition and Declaration were never pub- 
lished because of the failure of the Armada. Cecil managed to secure 
copies of both but only because his agent at Antwerp, Henry Killigrew, 
bribed the printer’s devil to carry away the sheets in the folds of his shirt.4t 
The stocks of both works were largely destroyed, which accounts for the 
fact that copies are extremely rare. After 1588 the efforts of the English 
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Catholics to depose the prince moved into a new phase. But before dis- 
cussing the theories of the 1590’s we have to consider a statement on the 
Pope’s power in temporals written by an English Catholic in the context 
of the French wars of religion. 


William Rainolds and the Theory of Popular Sovereignty 


The interplay of French and English ideas on government during this 
period has recently been surveyed by J. H. M. Salmon in his French 
Religious Wars in English Political Thought.42 The existence of this 
excellent study relieves us of the necessity of treating the broader aspects 
of this mutual influence. We will, however, have to trace more particularly 
the place in the French controversies of the man who might be called the 
first English ‘monarchomach,’ William Rainolds. 


From 1581 Rainolds was a lecturer in exegesis and divinity at the 
English seminary at Rheims.*% In 1578 disturbances in the Spanish Nether- 
lands had driven the seminary from its original home at Douay and it 
migrated to Rheims which was the headquarters of the Guise family. 
The Guises and their party were the natural allies in France of the English 
refugees,“4 since they shared their hostility to the English government and 
supported Mary Queen of Scots. At this time the Huguenots, still burn- 
ing with resentment at the massacre of St. Bartholomew, were pouring 
from the printing-presses attacks against the French Royal family. But in 
1584 the Duke of Anjou, brother and heir to Henri III, died and left the 
Huguenot Henry of Navarre as next in succession to the throne of France. 
A rapid switch of political doctrines followed, a switch which prompted 
the oft quoted remark of Bayle: “Les révolutions de France changérent 
de telle sorte la scéne que les maximes des deux partis passérent réciproque- 
ment du blanc au noir.’ From ardent democrats the Huguenots changed 
to impassioned absolutists and the preachers and writers of the Ligue 
pillaged the discarded treatises of the Calvinists for arguments against the 
legitimist principle. The fury of this debate reached its height in the 
ten years that preceded the entry of Henry IV into Paris in 1594,% 


It was perhaps to be expected that in a controversy where England was 
alternately extolled as a model monarchy and held up as a horrible example 
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of the folly of admitting a heretic to the throne,‘’ Englishmen should also 
have expressed their views. On the side of the English Catholics a work 
which would show the shortcomings of legitimism and the theory of 
divine right, which would demonstrate the dangers of a heretic prince, 
which would—at least in religious matters—put limits on the royal power, 
from above by papal supremacy and from below by popular sovereignty, 
such a work would not only be favourably regarded by the Guises; it 
would also be an important weapon for the English Catholics in their 
struggle with their own government. 


The English writer who undertook to meet this need was William 
Rainolds, whose De justa reipublicae in reges impios et haereticos authori- 
tate, a solid volume of over 1,000 pages, was issued in 1590 at Paris by 
Bichon, the publisher of many Ligue tracts. It was dedicated to Charles of 
Guise, Duke of Mayenne, who since the assassination of his two brothers 
in 1587, was the leader of the Ligue. It bore no author’s name but the 
dedication was signed “ G.G.R.A. Peregrin., Roman.” These initials were 
expanded on the title page of the 1592 Antwerp edition to read as follows: 
“G. Guilelmo Rossaeo Authore.’’48 


If we look at the contents of the book we find little that is novel or 
surprising. In his treatment, Rainolds followed the scholastic adage: 
primum in intentione est ultimum in execulione. The question of religion 
therefore occupies only the later part of the book. First, the groundwork 
of traditional popular sovereignty has to be set down. That this was 

_ thought necessary by Rainolds and most other ultramontane writers has 
puzzled modern commentators. They are surprised at the simultaneous 
advocacy of popular sovereignty and papal claims. But the ultramontanes 
were only developing the natural-right theory of the origin of civil society 
which was traditional in scholasticism, that is, in the framework in which 
university-trained clerics received their philosophical and theological forma- 
tion. Robert Persons was later to protest that what the government called 


“ school-points of sedition” were really the common philosophical heritage 
of Christendom.‘? 


But there were special reasons why papalist writers should stress the 
doctrine of popular sovereignty. As we have already shown, according to 
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the “accidental power” theory, the ultimate right to pass sentence on a 
prince lay with the body of the realm; according to the “ indirect power ” 
theory, after the Pope had pronounced sentence against a wicked prince, 
popular action was necessary to make the deposition effective. Both 
theories presuppose certain rights inherent in the body of the realm. 


For these reasons most treatises on the Ligue side of the controversy 
which make any pretence of ordered argument begin with a discussion of 
the origin and purpose of civil society. That is the procedure followed, 
for example, in the anonymous De la puissance des rois®® to which Rainolds 
is probably indebted. Rainolds’s political thought is distinguished less 
for its originality than for the scholarly resources he brings to bear on 
the discussion of old issues. His theses are commonplace in books on 
theology but his method of argument is new. He cites books on travel 
and uses history lavishly to prove that in all parts of the world in all 
ages the origin of the state lies in a contract.5! The people decide on the 
kind of government they are to have. Two extremes are to be avoided. 
One is the doctrine, attributed to some Protestants which subjects rulers 
to the whim of the mob. The other is the absolutist doctrine of the 
politiques, which puts no limits on the power of the prince and sometimes 
even claims that he owns all the property in the commonwealth. This 
claim was made by Pierre de Belloy. the royalist lawyer, whom Rainolds 
is chiefly concerned to refute.°? Rainolds shows that the power of the 
prince is limited and that tyrants ought to be deposed. .He further argues 
that a prince who tries to change the traditional religion of the realm is 
certainly a tyrant. 


Pits reports that Cardinal Sega, the papal nuncio in France, declared 
in a speech at Rheims that in this one book were to be found all the 
arguments scattered throughout the works of the other writers in the 
French controversy.5 Its significance was that of a summa, But as it 
turned out, it summed up a controversy which, after the political settle- 
ment of 1595, most Frenchmen wanted to forget. The book had a second 
edition in 1592 in Antwerp with the chapter on tyrannicide omitted; after 
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If Rainold’s book was quickly forgotten by the French, it was never- 
theless remembered by Englishmen. The Catholics of France were soon to 
enjoy stability under a Catholic king, but that goal was still far away for 
the Catholics of England. The execution of Mary Queen of Scots in 1587 
had brought to an end any incentive for English Catholics to pursue a 
strictly legitimist policy concerning the succession to Elizabeth. The 
failure of the Great Armada of 1588 had, in the judgment of the influential 
group headed by Allen and Persons, greatly lessened any chance of success- 
fully implementing the papal deposition of Elizabeth. The queen of England 
was ageing and this group now decided, in defiance of the rigorous Govern- 
ment ban against any discussion about her successor, to appeal to English- 
men to give serious consideration to what sort of prince should be chosen 
on Elizabeth’s death. If they could show that the choice of a successor 
would inevitably be subject to political pressures and that the people of 
England had a natural right to make its wishes felt, the way would be 
open to a discussion of the principles which should govern the people’s 
choice among the available candidates. That was the purpose of the treatise 


published in 1595, A Conference about the next succession to the Crowne 
of Ingland.5> 


When William Gifford saw a pre-publication copy of the Conference 
he wrote to a friend, “‘ The first part is generall and stolen quasi ad verbum 
out of the first three capita of Mr. Reinoldes booke.’* This statement 
can be verified by comparing the two books. The same arguments are 
used, the same examples from history are given and the same adversary, 
de Belloy, is kept in view throughout. There is, however, a world of differ- 
ence in the point of view taken, for Rainolds never really integrated his 
summa. Having laid down a natural-right foundation for the state in his 
first three chapters, he largely ignores this in all the other chapters and 
makes the theological notion of heresy the determining factor in a prince’s 
right to rule.’ Further, Rainolds emphasizes in his later chapters the 
deposing power of the Pope to such a degree that the right of the realm 
to rebel is largely rendered superflous. Thus, one of the sections of 
chapter 8 is headed: ‘“ Although among Christians Kings can be created 
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without the advice and authority of the Roman Pontiff still among Chris- 
tians no man can be King who is not under the Pope as far as spiritual 
jurisdiction is concerned and thus liable to deposition by the Pope if he 
becomes a heretic or schismatic . . .”58 


This mixture of theology and politics was part of the heritage of the 
Ligue writers. Their opponents the Politiques, on the other hand, were 
proposing in intention, if not in fact, a philosophy of civil society built 
on the needs of human nature as such with no intrusion of papal authority. 


In England the situation was totally different. There the Catholics 
faced an opposition which relied not too little but too much on super- 
naturalism. The courtiers and the preachers, even the Puritan preachers, 
had enveloped everything concerning Gloriana with a heavenly aura.5? 
From the Catholic point of view it was time to bring the discussion down 
to earth. When that doughty Puritan Sir Francis Hastings wrote a tract 
which attributed most of Elizabeth’s action to miraculous interventions of 
Divine Providence and identified all the opposition to her as so many 
machinations of the Roman Anti-Christ,°? Robert Persons put in a sharp 
objection. There was no need, he said, to multiply miracles. The events 
of Elizabeth’s reign admitted of a simpler explanation, namely the inter- 
play of politics and of divergent interests.°t As for Hastings’s assertion 
“that no mortall child of man hath power to depose of kingdoms, or to 
depose princes, or to dispense with subjects for not obeying &c”’ this 
seemed to Persons “ to proceed not only of deep ignorance both in reason 
and storie, but of so base a brest and servile a cogitation, as if temporal 
kingdoms were matters of Godhead and immortality.’’ 


This exchange took place in 1598-9 but from 1580 there had been 
among the exiles advocates of the “natural” approach. Yet their open 
advocacy of this approach does not imply that Sir Francis Englefield, 
Richard Verstegan, Persons, Allen and the other members of the group 
responsible for the publication of the Conference were not firm believers 
in the papal deposing power. But there is no mention of this power in 
their treatise. The Allen-Persons group had always held that the power 
of the Pope in temporal affairs was a very delicate question which should 
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only be treated by authorized spokesmen. Persons himself in his earlier 
published writings never entered into this question. He fended off the 
Protestant accusation that Catholics were seditious by pointing to the 
revolutionary writings of the continental reformers and the Marian exiles.% 
As for the Rising in the North and the various plots of the 1580's, 
Persons had little to say about them. The few hints available in his letters 
lead one to believe that he considered such things as rebellion and intrigues 
were part of the inevitable lot of any kingdom, especially England. In a 
memorandum of 1582 he wrote of his native land: 


‘“The people are naturally somewhat inclined to revolutions and big 
changes, especially when they are displeased with the government of 
their prince and there is some initiative and aid from without. This 
we see from experience, for our history tells of thirteen attacks made 
on us in England by intruders... and... ten of them fulfilled their 
purpose. A clear case of this is the victory won by Henry, Earl of 
Richmond—called afterwards Henry VII of England—who with a very 
small band of men got possession of the kingdom through having a 
little inside information.”® 


Since such instances of subjects taking a hand in the affairs of the 
kingdom were ordinary occurrences, there was a case, thought Persons 
and his friends, for treating the matter of Elizabeth’s successor according 
to the principles of natural reason and leaving out of consideration the 
authoritative dogmas and pronouncements of the Roman Church. Hence 
the Conference, important though it was, made no contribution to the dis- 
cussion of papal deposing power. 


Ways of effecting a change of ruler 


At this point we may pause to widen the discussion of the papal 
deposing power which had been narrowed unduly by Cecil with his 
doctrine of the absolute authority of the nation state. The exercise of that 
power had been for centuries an institutional procedure of considerable 
value in maintaining the political stability of Europe. As a modem 
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theologian has written: 


“In the Middle Ages the one effective institution for the control and 
direction of society was the monarchy . . Now the King did 
acknowledge himself as bound by law . . . However, the medieval 
problem was how to keep the king obedient to the law, how to compel 
him to do his duty of justice, how to punish his breaches of duty, 
how to get rid of him if he were incorrigible or useless . . . Actually 
what the Church did was to step into a political vacuum created by 
the absence of a political institution able to constrain the monarch 
to obedience to law.’ 


Papal deposition was not, however, in itself enough to ensure the 
removal of an incorrigible monarch. It had usually to be combined with 
one or more of the following expedients (1) popular insurrection, (2) revolt 
by the nobility with their feudal supporters, (3) action by representative 
bodies (Parliaments, Cortes, Estates General), (4) invasion by a foreign 
power, (5) tyrannicide, either by assassination or public execution. 


Among those writers who favoured the papal deposing power, there 
was little discussion of the practical means of carrying the deposition into 
effect. Among the expedients we have listed they never discussed the 
third, action by representative bodies. They roundly condemned the first, 
considering popular insurrections more or less a Protestant invention.% 
The fifth, tyrannicide, they declared was a tenet of the heretic John Huss 
which had been condemned in the Council of Constance.®? Towards the 
second expedient, revolt of the nobility, the attitude of the Allen-Persons 
group was more complex. The most usual Catholic comment on the 
Rising in the North pointed out how extraordinary it was that since the 
beginning of the reign only once, and that for a very brief period, had even 
a small number of her Catholic subjects taken up arms against the queen. 
“They were no sooner almost together nor heard of at court but they 
were severed agayn and retyred into Scotland and Flanders.’’ 


Though later writers praised the Earl of Northumberland’s refusal 
to save his life by renouncing his faith,°? only the anonymous author of 
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the Treatise of Treasons (1572) extolled the heroism of the Northern Earls 
in undertaking this enterprise.” Allen, indeed, was careful to point out 
that their action preceded the Bull of Excommunication and stated plainly 


that the rising was not for purely religious motives “ though al pretended 
it.’7! 


About the fourth expedient, foreign invasion, Catholic opinion varied 
a great deal. In Allen’s Admonition and Declaration it was put in close 
conjunction with the papal deposing power, as we have seen above. When 
it became apparent that the Armada had not succeeded, Catholic writers 
had little to say. Indeed, there was a lull in Catholic publishing in the 
years following 1588.72 The only English book with any sort of political 
significance during these years was the anonymous The copy of a letter, 
lately written by a Spanishe gentleman.?3 In this book the writer justified 
Philip II in his invasion attempt by the wrongs he had sustained in the 
Low Countries and on the high seas at the hands of the English govern- 
ment. This same line was followed by the various Catholic writers who 
answered the Elizabethan proclamation of 1591 entitled A declaration of 
great troubles pretended against the Realme by seminarie priests and 
Jesuits.’4 All repeated the story of England’s provocations against Philip II 
and none of them considered the issue resolved by the 1588 setback. The 
proclamation had vaunted England’s victory over the Armada, but in reply 
the exiles pointed out that it was the elements rather than the English 
which had defeated Spain and reminded their readers that of those who 
had successfully invaded England—and here Julius Caesar and Elizabeth’s 
grandfather were the most popular examples—most had not succeeded in 
their first attempt.’5 


In addition to justifying Philip’s right to invade England, the Catholic 
apologists answered the charge, made by the proclamation, that the king 
and his “ Milanois vassaile,” Pope Gregory XIV, were waging an unjust 
was against the French King. Persons pointed out in his Philopater that 
Navarre was excluded from the French throne on two counts: the Salic 
law and the ancient tradition that the King of France must be of the true 
religion. But Henry had broken the oath sworn in baptism to profess the 
Catholic faith. 
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“'Tis certain, we must believe it, and it is the opinion of all Divines and 
Lawyers, that if any Christian prince fall from the Catholick faith, 
and would have others to follow him, he himself thereby, doth forth- 
with, both by Divine and Human Law, though the Pope do no way 
censure him, fall from all his Authority and Dignity, and his subjects 
are freed from all their oaths of Allegiance which they swear to him 
as a lawful prince; and so they may, nay and ought (if they have 
force enough to overcome) pull him down from the Throne, as an 
Apostate, Heretick, a forsaker of Christ, and an enemy to the 
Commonwealth .. .”76 (Translated from the original Latin by Henry 
Foulis, 1681.) 


Two conditions must be fulfilled before the deposition can be carried 
out: subjects must have sufficient power to depose the king in question 
and his heresy must be plain and manifest to all. The latter is for the 
Pope to judge.?? 


This was the fullest treatment of the deposing power by any English 
Catholic in the last 13 years of Elizabeth’s reign. No doubt Persons con- 
sidered his foray into this dangerous territory justified by the fact that 
he was writing in Latin. Even so, neither he nor any of the other apologists 
were willing to apply the doctrines to Elizabeth’s case. 


English Catholics and Ireland 


The same disinclination to apply the traditional doctrine to Elizabeth 
is seen in the case of Ireland. Persons regarded the expedition of Sanders 
to Ireland in 1579 as unfortunate, at least in its timing.”® Allen took the 
same line in his writings. That is not our affair, he said in effect.’9 In 
general, though they sympathized with the sufferings of their fellow 
Catholics, their outlook on Ireland and the wars there was not notably 
different from that of any other Englishmen of their day. Allen quoted 
Pope Hadrian IV’s gift of Ireland to Henry II as one of the many benefits 
the Popes had conferred on English Kings.®° The author of the Conference 
spoke of the mild and equitable English rule in Ireland.*! John Gerard in 
his autobiography recounts how he was loath to forbid one of his penitents 
to serve on the Queen’s side in the Irish wars.®? 
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Indeed, many Irish exiles complained that the English Catholics were 
unwilling to apply the doctrine of papal deposing power to the Irish 
situation. A decision of certain doctors at the University of Salamanca 
in March 1602 publicly declared that it was lawful for Catholics to aid 
Hugh O’Neill in his struggle against the Queen’s forces and indeed that 
it was a grievous sin to fight against him.88 A few months later, the 
Franciscan Florence Conroy (a future archbishop of Tuam), wrote a 
memorial to Philip III complaining that the people at the Irish college 
at Salamanca were too liberal. Not only did they admit Irishmen from 
“the provinces subject to the Queene and consequently schismatical ” 
but they taught the collegians to obey the Queen, being “nurtured with 
so bad milke as is the obedience towards the Queene and cordiall love 
towards all things to her.”” He was alarmed at the fact that they taught 
“that the Queen may be obeied and armes taken against your Maiestie 
and they confesse and absolve and do admit to mass and other offices 
such as do it.’’84 This doctrine that Catholics were bound in conscience 
to support an uprising or invasion against a heretical prince is expressed 
in the proclamation translated into English for use by the 1597 Armada.®5 


The last years of Elizabeth’s reign 


A lull in the persecution of Catholics for several years after 1595 
seems to have been due, in part at least, to a growing uncertainty on the 
part of the government about what might be the status of Catholics under 
a new sovereign. In Scotland, James VI gave promises of good will towards 
the Catholics.86 In England, although executions continued under the 
Council of the North and the day to day administration of the penal laws 
proceeded without remission, there was, nevertheless a significant reduc- 
tion in the number of Catholics executed in the London area and the 
figures for these provide our surest indication of changes in government 
policy.87 In 1599 there is evidence that Robert Cecil began to show an 
interest in the Infanta.£® In the autumn of that year he secured her 
portrait and in the following year he opened negotiations with Persons 
through Thomas Sackville to secure Catholic backing at home and 
Spanish support abroad for a candidate to the throne. At this time Cecil 
was well aware that Essex was secretly offering James VI support for his 
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claim to the English succession, whereas the Cecil party was without a 
likely candidate. But these negotiations came to nothing, since, shortly 
afterwards, the fall of Essex and the success that Cecil~had in crushing 
opposition at court allowed him to take his rival’s place in secret negotia- 
tions to support the claim of James VI.89 


When we look at the last 33 years of Elizabeth’s reign we can dis- 
tinguish two periods in the politics of English Catholics. In the first, 
which stretches down to 1590-2, there was a conviction among many 
Catholics that the mechanism of papal deposition, aided by foreign inva- 
sion, could solve England’s succession problem. The state was regarded 
sub specie aeternitatis and political moves were praised or blamed for 
theological reasons. In the second period there was an emphasis on the 
“natural” approach. No appeal to papal decision was considered necessary 
to justify Spain’s counter-attack on England or the part subjects of the 
realm should have in choosing from among the candidates to the English 
throne one who would favour and protect their own religion. Of the two 
approaches the second, which was that of the Conference, was by far the 
more effective. Yet the thesis of the Conference logically demanded some 
institutional means for the expression of popular feeling. But there were 
no such institutions in England. In earlier times the nobles had fulfilled 
a role as leaders of popular and aristocratic movements but by the end 
of Elizabeth’s reign the nobles were too dependent on the Crown to espouse 
popular causes in opposition to the queen’s will. Parliament, as the 
Puritans found out, could do no more than delay the implementing of the 
royal wishes. As the old councillors died out and Elizabeth went into her 
decline, the struggle for power at court became more intense. As long as 
there were the two rival factions of Cecil and Essex, there was at least 
room for manoeuvre on the part of the Catholics. But once Robert Cecil 
got the upper hand this possibility disappeared. 


The English Catholics for their part were far from united. Once 
Cardinal Allen had died in 1594, the seeds of disunion, long present among 
them, sprouted. The briefs which Clement VIII addressed to the Catholics 
in England exhorting them to remain united, not to follow the factions of 
heretics, and not to consent to admit to the throne any king who was not a 
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true Catholic, had little effect.°° The new King of Spain, Philip III, took 
a good deal of time to make up his mind. He did nothing to further the 
claims of the Infanta and that princess showed a positive disinclination to 
get mixed up in English affairs. By the summer of 1602 Persons realized 
that the issue of the succession was very doubtful. In August he sent a 
letter to James VI more friendly than any he had written to him for 
fifteen years.°! The battle for a Catholic prince was over. The battle for 
toleration under a Protestant prince was about to begin. 


[Part II will appear in a later issue] 
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quotes the evidence of Rainolds’s epitaph. Dr. William Gifford, who according 
to a spy’s report (P.R.O. S.P. 12/200/65) in 1587 was “in hand with his book 
which he purposeth to present to Guise about Whitsuntide”” may have had 
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patronage of the Guises, and was the friend and later the literary executor of 
Rainolds, was the chief source of Pits’s information about Rainolds. 
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CRS vol. 39 p. 162. Italian original at p. 153. 
J. Courtney Murray, art. cit. p. 526. 


In his Treatise of three conversions of England (A & R 640) Persons tries to 
link up the famous rebels described in the English chronicles with the various 
heretical movements of their times. 

Persons: A treatise tending to mitigation (A & R 641) pp. 26, 118; Warnword 
(A & R 642), 2nd encounter, p. 20. The same doctrine in Douay Bible, note on 
Judges iii, 20. 

Persons: Wardword, p. 37; Allen: Defence of Catholics I, p. 80. 

Allen: Defence of Catholics I, p. 65. Sanders: Anglican Schism (English trans- 
lation, London, 1877) p. 296 ; Persons: Philopater No. 40. 


Attributed by some to Bishop Leslie (A & R 454) See fol. 32b. 
Allen: Apologie (A & R 6) fol. 94b; Defence of Catholics I, pp. 36 & 80. 
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Published at Antwerp in 1589 under the initials I.B. (A & R 60). Verstegan 
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book. There is a Latin poem in his Theatrum Crudelitatis (Antwerp, 1589) 
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TUDOR INDICTMENTS, ILLUSTRATED BY THE 
INDICTMENT OF ST. THOMAS MORE * 


By GEOFFREY DE C. PARMITER 


Indictments are of frequent occurrence in post-Reformation Catholic 
history, and it is important that their precise effect should be known. 
The length and prolixity of Tudor indictments, however, cause difficulty 
to many readers of these documents, and that difficulty is often increased 
by a lack of acquaintance with the technicalities involved. Indictments 
are technical documents and they can only be properly understood in the 
light of the technical rules which regulated them. Accordingly, the pur- 
pose of this paper is to deal generally with some of the more important 
rules governing indictments, and then to illustrate their application by 
means of the indictment of St. Thomas More. More’s indictment is a con- 
venient one for this purpose because it neatly illustrates a common pitfall, 
and the general circumstances of More’s condemnation are so well known 
that it is unnecessary to set them out. 


Owing to the very nature of recusancy, many of the indictments met 
with are for treason of one form or another, and so it is necessary, in the 
first place, to say something about the conception of “overt acts” in 
relation to the law of treason. During the middle ages, criminal liability 
was based, as it is to-day, upon the presence of what is technically known 
as mens rea, so that an act would not be a crime unless it were accom- 
panied by a guilty intention. During the sixteenth century there was 
analysed and elaborated the nature of mens rea in relation to various 
specific crimes, and also in relation to incapacities, such as insanity, which 
could excuse from guilt. By the sixteenth century it was well settled that, 
although intention was a necessary ingredient of crime, the mere intention 
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to commit a crime did not entail criminal liability; for criminal liability 
there must be an act as well,! Thus, in order to produce criminal liability 
there must be both an act and a guilty intent. This fundamental principle, 
however, is obviously inapplicable to treasons ; for the purpose of any law 
of treason is to protect the sovereign from being murdered or put under 
restraint, and if no criminal liability arose until the sovereign had been 
actually murdered or restrained no law of treason could be effective. 


Treasons were not defined by statute until the reign of Edward III 
when the Treason Act of 1351 was passed.2 This statute declared a 
number of different acts to be treasons, and the first clause declared it to 
be treason “ when a man doth compass or imagine the death of our lord 
the king, or of our lady his queen or of their eldest son and heir.’’’ The 
crime here made treason is the “compassing and imagining,” that is the 
intending the king’s death, and it is important to notice that it is the 
intention to kill the king, and not his murder, which is made treason. Thus 
treason, unlike other crimes, can consist merely of a guilty intention. But 
such an intention can only be proved by acts which show, unequivocally, 
that the person doing them had that intention, and such acts are known as 
“overt acts”; as Coke said, “This compassing, intent or imagination, 


though secret, is . . . to be discovered by circumstances precedent, con- 
comitant or subsequent.’’4 


In the course of time there grew up a body of learning, embodied in 
judicial decisions, determining whether certain specific overt acts were 
sufficient to disclose an intention to kill the king; but, although it is plain 
that such an intention can be properly inferred from overt acts which 
obviously point to a design to kill the king, yet the judges, when consider- 
ing the sufficiency of overt acts to prove that intention, did not limit them- 
selves to the narrow view but regarded, for example, evidence of a design 
to put a restraint upon the king as evidence of an intention to kill him.5 
Thus, if a design against the king were advocated in a published book, the 
writing of the book was a sufficient overt act within the statute,® but the 
mere utterance of scandalous words, such as words imputing that the king 
was unfit to reign, could not amount to a sufficient overt act.? Generally 
speaking, it was the law that, apart from special statutory provision, mere 
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spoken words could never amount to a sufficient overt act; but words 
which advocated the actual murder of the king® or which “ disabled the 
king’s title,’? were overt acts proving a compassing of the king’s death. 


All the acts which the judges ruled to be sufficient overt acts within 
the statute were acts which, of themselves, were dangerous to the king 
and which might easily lead to his death or restraint; and in thus defining 
what were sufficient overt acts there began the process of the constructive 
extension of the compassing and imagining clause of the statute. This 
process was inevitable in the political conditions of the time. By the end 
of the fifteenth century it had become plain that the statute of Edward III 
was inadequate to protect the king and his realm, and the idea was becom- 
ing generally received that allegiance must override all other ties. But, 
incidentally to this process, there became firmly rooted in the English law 
of treason the principle that treason must be proved by overt acts. 


During the sixteenth century statutory additions were made to the 
law of treason, usually to meet particular circumstances as they arose. For 
instance, there was the series of statutes!® which followed the various 
marriages of Henry VIII and which successively settled the succession and 
declared various acts done in contravention of the statutes to be treasons. 
There were also the statutes relating to Henry’s religious settlement.!1 
But whatever the nature of the new treasons might be, the fundamental 
principle remained: that treason must be proved by overt acts. 


With that preliminary, we may consider the principal rules relating 
to indictments. At common law the requisites of an indictment have 
altered very little from early times until the beginning of the present 
century; until the Indictments Act, 1915, the only statutes affecting 
indictments were (apart from unimportant exceptions) the Statute of 


- Additions!2 and the 4 Geo. II, c. 26, which required all indictments to be 


in English instead of in Latin as they had been hitherto. In the sixteenth 
century, as at the present time, an indictment consisted of three parts: a 
commencement, a statement, and a conclusion; and for present purposes 
it is the second of these parts that is of importance. The commencement 
was a formal statement of the venue and was intended to show that the 
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court trying the indictment had jurisdiction to do so; in the sixteenth 
century, and indeed until much later, the question of venue was a complex 
matter of great technicality. 


In the statement there was set out all the ingredients of the offence 
with which the accused person was charged; that is to say, the statement 
was a summary of all the relevant facts and circumstances, and the intent, 
which, together, constituted the crime charged. From early times formality, 
certainty and verbal precision had been required in indictments, and © 
by the end of the middle ages very strict rules had been evolved which 
increased in complexity during the sixteenth and seventeenth centuries. 
Accordingly, all the matters required to be set out in the statement had 
to be set out with certainty. It was necessary to set out correctly the 
name of the accused person,!* and to charge him directly and positively 
with having committed the crime of which he was accused.14 The name 
of the person injured and, if the crime related to property, the name of the 
owner of the property must be stated with certainty, and if the name of 
such person were unknown, that fact must be stated.15 All the facts and 
the intent which constituted the crime charged were required to be set 
out with certainty and with a degree of detail appropriate to the circum- 
stances.16 There were, of course, wide variations in the degree of detail 
necessary in different cases, but an example may be taken from a Year 
Book of Edward IV where an indictment alleged merely that the accused 
person took away a horse; the indictment was held to be defective, as the 
horse might have been in the possession of the accused person by bailment, 
in which case there was no felony.!” 


It was also necessary to allege that every material fact was done at a 
particular time and place, which had to be stated with certainty; this was 
known as the “special venue.”’ When various acts were done at the same 
time and place, it was usually effected by introducing the words “then 
and there” (or their Latin equivalent, adtunc et ibidem) in every averment 
subsequent to the first. The strictness of this rule is illustrated by a case 
in the Year Books, in the reign of Henry VII, where an indictment alleging 
that the accused person had killed a named man on the feast of St. Peter 
in a specified year, was held to be bad, because there is more than one 
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feast of St. Peter in each year and the feast intended had not been speci- 
fied.18 Again, where an accused person was indicted quod ipse tali die & 
anno apud C. in quendam B. insultum fecit, & ipsum cum quodam cultello, 
&c. felonice percussit, occidit & murdravit, the indictment was held to be 
bad as the special venue had not been pleaded, because the assault might 
have been on one day and at one place, and the killing on another day at 
another place.19 


The degree of certainty required has been explained by Coke. Accord- 
ing to Coke, there were three degrees of certainty.22 First, there was 
“certainty to a certain intent in every particular.” Where this degree of 
certainty was required the court would presume the negative of everything 
which the pleader had not averred affirmatively, and the affirmative of 
everything which the pleader had not averred negatively; accordingly, 
in such cases the pleader had expressly to exclude every conclusion against 
himself. At the other end of the scale of certainty there was “certainty 
to a common intent.’”’ In cases where that degree of certainty was required 
the court presumed in the pleader’s favour every proposition which by 
reasonable intendment (that is, according to the common usage of language) 
was impliedly, even though not expressly, included in the pleading. Bet- 
ween these two degrees of certainty there lay a third, “certainty to a 
certain intent in general.” It is difficult, in a few words, to define this 
degree of certainty beyond saying that the certainty required was not so 
great as that for certainty to a certain intent in every particular, but 
greater than for certainty to a common intent. Where this middling 
degree of certainty was required, everything which the pleader should have 
averred but which did not appear, either expressly or by necessary implica- 
tion, was presumed against him; but in this case a less artificial and 
technical construction was given to words than was the case when certainty 
to a certain intent in every particular was required. It was this inter- 
mediate degree of certainty that was required in an indictment. 


Accordingly, when it was necessary to allege in an indictment the 
contents of a written document, that document had to be set out verbatim ; 
so also with words spoken. There were technical words which were re- 
quired to be used, and their absence was fatal to the indictment. Thus, 
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an indictment charging high treason which omitted the words contra 
ligeantiae suae debitum was bad,21 since these words described the essence 
of the offence. In an indictment for treason it was also necessary to allege 
that the acts of the accused person had been done proditorie,?* and an 
indictment for felony which omitted to allege that the act was done 
felonice could not stand.23 Similarly, an indictment for rape which 
omitted the word rapuit was bad,24 and in an indictment for murder, the 
misspelling “ murderavit”’ for “ murdravit’”’ had been held to be fatal to 
the indictment.25 So strict were these rules that in 1545 it was found — 
necessary, in the case of crimes for which force, violence or the like, was 
a necessary ingredient, to provide, by statute,2 that indictments should 
not be avoided by the omission of the words vi et armis, videlicet baculis, 
cultellis, arcubus, sagittis and the like. But without such a statutory pro- 
vision, mistakes of this sort were fatal to an indictment, since amendment 
was only very rarely allowed and no help was obtainable from the statutes 
of jeofails which did not apply to indictments. 


It has already been noted that treasons must be proved by overt acts, 
and it was, therefore, necessary in an indictment for treason to set out 
the facts which were alleged to constitute the overt acts. Because the 
essence of treason is not the act done but the intention of the traitor, it 
is important to understand the necessity for pleading the overt acts; yet 
it sometimes happens that writers, in setting out what they believe to be 
the charge made in a case of treason, have in fact set out the overt acts 
alleged. 


An indictment was also required to have a proper conclusion.’ If the 
offence charged were an offence at common law, the indictment had to 
conclude with the words contra pacem domini regis or, in English, “ against 
the peace of our lord the king.” It was customary to add the words “ his 
crown and dignity”, although these words were not essential; but the 
omission of the words domini regis from the phrase contra pacem domini 
regis was fatal.?® If the offence were a statutory one the proper conclusion 
was “against the form of the statute (or statutes) in that case made and 
provided’, or similar words to the same effect. When indictments were 
in Latin the form most often used was contra formam statut., and the 
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contraction statut. was construed either as statuti or statutorum as the 
case required.2? This convenient ambiguity became unlawful in 1730 when 
all indictments were required by statute to be in English,30 and the pleader 
had then to decide (and it was not always an easy decision to make) 
whether to say “the statute” or “the statutes.”’31 But every indictment, 
whether it charged a statutory or a common law offence, had to conclude 
contra pacem domini regis, since every offence against a statute was also 
an offence against the king’s peace, and the common law was not excluded 
by the statute.s2 


One further rule relating to indictments may, perhaps, be noticed ; 
namely, that indictments could not be double. In modern indictments, 
each offence charged must be set out in a separate paragraph called a 
“count”, and a count in which more than one offence is charged is bad 
for what is known as “ duplicity.” The same rule applied in Tudor times, 
so that if a man was to be charged with more than one offence, each 
offence had to be separately and distinctly set out. Incidentally, it is very 
unlikely that the word “count” was used in relation to indictments, at 
least as late as the early seventeenth century. In the old system of pleading 
in civil cases the word was used to denote each cause of action set out in 
the “declaration” which was the document in which the plaintiff set 
out his case; and in Long’s Case the language used draws a sharp distinc- 
tion between counts and indictments.%? 


Failure to comply with the relevant rules rendered an indictment 
liable to be quashed, and the strictness required in the drafting of indict- 
ments was the principal reason why pleas in abatement were so common.4 
Moreover, it was necessary to prove the averments of an indictment as 
they were laid, so that if the facts proved in evidence were different from 
the facts averred in the indictment, the accused person was entitled to be 
acquitted, unless an amendment were allowed (and amendments were rare). 
For instance, if a man were indicted for the murder of John Jones and he 
was proved to have murdered James Jones, there would be a fatal 
“variance ”, and the accused man would have been acquitted. Or again, 
if a man were charged with stealing a horse, the word “horse” would 
have been held to mean a live horse, so that if it turned out that what he 
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stole was the dead body of a horse, he would have been acquitted. The 
reason for this strict rule was, of course, that it was necessary to prove 
that the accused person had committed the crime with which he was 
charged ; and it was insufficient to prove that he had committed a slightly 
different crime. The strictness of these rules seems excessive to-day, but it 
was the natural result of a state of affairs in which a man’s life was in- 
volved upon the trial of most indictments. 


Before illustrating the application of some of these rules by the 
indictment of St. Thomas More, it is necessary shortly to recall the two 
relevant statutes. The Treason Act of 1534 had enacted that “if any 
person or persons . . . do maliciously wish will or desire by words or 
writing, or by craft imagine invent practice or attempt any bodily harm to 
be done or committed to the king’s most royal person, the queen’s, or 
their heirs apparent, or to deprive them or any of them of the dignity title 
or name of their royal estates” they should be guilty of high treason and 
should “suffer such pains of death and other penalties as is limited and 
accustomed in cases of high treason.” It will be noticed that this statute 
provided that mere words were sufficient to constitute the treason which 
it created. The Act of Supremacy, also of 1534, had enacted that the king, 
his heirs and successors “shall be taken accepted and reputed the only 
supreme head in earth of the Church of England called Anglicana Ecclesia, 
and shall have and enjoy annexed and united to the imperial crown of 
this realm as well the title and style thereof.” Thus, the title of head of 
the Church of England was made a royal title, and the denial or depriva- 
tion of a royal title was treason under the Treason Act of 1534. 


The indictment of St. Thomas More is in Latin and, like most of its 
kind, is a lengthy document.** The difference of opinion among More’s 
biographers as to its effect is very striking. They are not even agreed as 
to the number of offences with which he was charged. Thus, it is variously 
stated that the indictment contained one,*¢ two,3? three,38 or four3? charges 
(sometimes erroneously referred to as counts), while other authors have 
not committed themselves to any precise statement,‘° and the anonymous 
compiler of the account which appears in the State Trials frankly con- 
fessed his ignorance of the charge made against More.“ This striking 
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diversity of opinion, where unanimity is to be expected, suggests an 
almost universal failure to understand the indictment; and this is probably 
due to a lack of acquaintance with the rules which governed the drafting 
(and therefore the interpretation) of indictments in the sixteenth century. 


The indictment of St. Thomas More began by reciting the substance 
of the Act of Supremacy’? and part of the Treason Act of 1534.43 It then 
averred that More “falsely, traitorously and maliciously . . . imagining, 
inventing, practising, attempting, wishing and desiring, contrary to his due 
allegiance to deprive our lord the king aforesaid of his dignity, title and 
name of his royal estate, namely, of his dignity, title and name of supreme 
head in earth of the Church of England ’44 did, when examined on the 
7th May, 1535, in the Tower of London before Cromwell and others as to 
whether he accepted the king as supreme head of the Church of England, 
pursuant to the statute, maliciously refuse to answer, saying “I will not 
meddle with any such matters, for I am fully determined to serve God and 
to think upon his passion and my passage out of this world.” It is to be 
noted that these introductory words follow the words of the Treason Act 
of 1534, and the words of More are set out verbatim in English. 


There followed an averment that on the 12th May, knowing that John 
Fisher, then imprisoned in the Tower for various offences against the king, 
had expressly denied the king’s supremacy, More wrote several letters to 
Fisher in which he falsely, maliciously and traitorously encouraged Fisher 
in his attitude and informed him of his own silence when examined, and 
in those letters had written, “The Act of Parliament is like a sword with 
two edges; for if a man answer one way, it will confound his soul, and if 
he answer the other way it will confound his body.’ (Again, More’s words 
are set out verbatim in English.)* 


The indictment then went on to aver that on the 26th May, More 
had written to Fisher counselling him to devise his own answer and not 
to make use of anything More had written lest a confederacy between 
them might be suspected. Nevertheless, on the 3rd June, Fisher, falsely, 
maliciously and traitorously instructed and encouraged by More by means 
of the aforesaid letters, had, when examined by Thomas Audley and others 
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about the king’s supremacy, refused to answer and had compared the statute 
to a two-edged sword (in the indictment his words are set out verbatim 
in English.)4° It was then averred that, in order to conceal their treason- 
able confederacy, More and Fisher had burned the aforesaid letters. 


Lastly, there was alleged a conversation between More and Rich, the 
king’s solicitor-general, in which, after some introductory matter, it was 
averred that More had said that if a statute made the king supreme head 
of the church, a subject would not be bound thereby because his consent ° 
could not be given for that in parliament, and that More had also asserted 
that although the king was accepted as supreme head in England, yet many 
did not assent to that abroad. 


Thus far the indictment had set out various acts done by More and, 
by the words with which these averments were introduced, it was alleged 
that he did them falsely, traitorously and maliciously, attempting to 
deprive the king of his dignity, title and name of supreme head of the 
church.’? This latter allegation, which follows the words of the Treason 
Act of 1534, was necessary for the purpose of including in the indictment 
all the ingredients of the crime created by that statute. But the verbs 
employed in this introductory phrase are all used participially and are 
therefore inapt for the purpose of charging a crime; for it was necessary, 
as we have seen, to charge a crime directly and positively. The only 
verbs used indicatively are those employed in the averments of fact, that 
is, those which set out More’s various acts and statements. In other words, 
the allegations so far made are allegations of the overt acts upon which 
any charge of treason must necessarily be grounded. If follows that, up 
to this point in the indictment, no charge has been made; but it is 
interesting to notice that the various statements of the charges against 
More which his modern biographers make, are all taken from this part of 
the indictment. It is not surprising, therefore, that More’s biographers 
fail to agree on the crime with which he was charged. 


The charge against More is made in the last sentence of the indict- 
ment, in which the verbs, hitherto used participially, are now used 
indicatively. The sentence is as follows: “‘ Thus the aforesaid jurors’? say 
that the aforesaid Thomas More falsely, traitorously and maliciously, by 
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craft imagined, invented, practised and attempted entirely to deprive our 
lord the king aforesaid of his said dignity, title and name of his royal 
estate, namely, of his dignity, title and name of supreme head in earth 
of the Church of England, to the manifest contempt of the king himself 
and in derogation of his royal crown, against the form and effect of the 
aforesaid statutes‘? and against the peace of our lord the king.’’49 


It has already been seen that any attempt to deprive the king of his 
title of supreme head of the church (conferred upon him by the Act of 
Supremacy) was made treason by the Treason Act of 1534, and it will now 
be clear, it is hoped, that More was charged with that particular treason 
and with nothing else; the treason may be shortly described as denial of 
the royal supremacy. The indictment, however, was required to set out 
all the material facts and the intent which were alleged to constitute the 
treason charged, and it was necessary, therefore, to set out all the acts 
done by More which amounted, as alleged, to such deprivation. This was 
done by the averments relating to More’s several statements to Cromwell, 
Rich and others, his refusal to answer, and his correspondence with Fisher. 
Since the statute made a particular intent an ingredient of the treason 
charged, namely that the attempt be made “ maliciously,” the use of this 
word in the indictment became necessary. It may be noted that whenever 
there are several averments of acts done on the same occasion and at the 
same place, the first averment sets out the date and place, and in each 
subsequent averment the act is alleged to have been done adtunc et 
ibidem.*° It was also necessary, as has been seen, to set out the several 
statements made by More, together with the relevant circumstances, and 
consequently these averments (especially those relating to the conversation 
with Rich) occupy a great part of the indictment; nevertheless, they are 
allegations of fact and they do not charge a crime. 


; It is plain, accordingly, that St. Thomas More was charged with only 
one crime, denial of the royal supremacy, which was treason, and the 
indictment does not contain several charges as the writers already cited 
assert.51 The errors made by many of More’s biographers appear to be 
due to a confusion between the crime charged and the overt acts alleged 
which were necessary to prove the commission of that crime. 
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NOTES 


Hales v. Petit (1563), Plowden 253, at p.259a: “For the Imagination of the Mind 
to do Wrong, without an Act done is not punishable in our Law, neither is the 
Resolution to that Wrong, which he does not, punishable, but the doing of the 
Act is the only Point which the Law regards; for until the Act is done it 
cannot be an Offence to the World, and when the Act is done it is punishable.” 
The act must be a voluntary act (Hale, P.C., i. 434, citing Reniger v. Fogossa 
(1551), Plowden 1, at p. 19a). 


25 Edw. III, stat. 5, c.2. This statute was given the short title ‘The Treason 
Act, 1351” by the Short Titles Act, 1896 ; it is still in force. 


The original, French, text is: “quant homme fait compasser ou ymaginer la 
mort notre Seigneur le Roi ma dame sa compaigne ou de lour fitz primer & 
heir.” (Contractions have been expanded.) 


Co. Inst., ili, 6. 

See, e.g., Co. Inst., ili, 4, 12. 

Co. Inst., iii, 14: ‘‘ Cardinall Poole ... in his booke of the supremacy of the 
pope, written about 27 H. 8. incited Charles the emperour, then preparing 
against the Turke, to bend his force against his naturall soveraigne lord and 


countrey ; the writing of which booke was a sufficient overt act within this 
statute.” 


Co, Inst., iii, 14: “ And it is commonly said, that bare words may make a 
heretick, but not a traytor without an overt act.’’ See also Pine’s Case (1629), 
Cro. Car. 117, at p. 126: “It was resolved by all the judges ... that the 


speaking of the words before mentioned, though they were as wicked as 
might be, were not treason. For they resolved that unless it were by some 
particular statute, no words will be treason; for there is no treason at this 
day but by the statute 25 Edw. 3, c. 2. for imagining the death of the king, &c. 
and the indictment must be framed upon one of the points in the statute: 
and the words spoken here can be but evidence to discover the corrupt heart 
of him that spake them; but of themselves they are not treason, neither can 
any indictment be framed upon them.’ This case was decided after an 
exhaustive review of the earlier precedents. See, also, Hale, P.C., i, 312, 315. 


R. vy. Owen (1616), 1 Rolle Rep. 185 (John Owen had said, “ The King being 
excommunicate by the Pope, may be lawfully deposed and killed by any 
whatsoever ; which killing is not murder.”’). 


The phrase is Bacon’s ; see Spedding, Letters and Life of Bacon, v. 109. See 
Hale, P.C., i, 116 (to say that the king was a bastard or had no title to the 
crown was high treason). 
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{0° 25 Hen. VII, c. 22; 28 Hen. VIEL c.-7: 32 Hen. VIII, c. 25; 35 Hen. 
WITTE. Ax 


11. There was the statute 26 Hen. VIII, c. 1, passed in 1534, which conferred 
upon Henry the title of ‘only supreme head in earth of the church of 
England ”’, and the Treason Act of 1534 (26 Hen. VIII, c. 13); these were 
the statutes under which the proceedings against St. Thomas More were 
brought. The other statutes relating to the religious settlement which created 
treasons were: 28 Hen. VIII, c. 10, which extinguished the papal authority 
in England, provided oaths renouncing the pope’s authority, and enacted that 
a refusal to take these oaths was treason; 35 Hen. VIII, c. 3, which declared 
the king’s style and made it treason to attempt to deprive the king, queen, or 
their heirs of their titles, styles, names, degrees, royal estate or regal power 
annexed to the crown. These statutes were, with some small exceptions, 
repealed in 1547 by 1 Edw. VI, c. 12, which, however, re-enacted the sub- 
stance of some of their provisions. At the beginning of Mary’s reign the 
treason legislation of the two preceding reigns was repealed (1 Mary, sess. l, 
c. 1) and the statute of Edward III was again the only treason act in force. 


12. 1 Hen. V, c. 5; this statute required that in all original writs, appeals and 
indictments, after the names of the defendants or accused persons there should 
be added a statement of their ‘“‘ estate or degree or mystery, and of the towns, 
hamlets, or places, and countries, in which they were.” 


13. See, e.g., Year Book, 11 Hen. IV, Hil., pl. 7. It was also necessary to set out 
correctly the accused person’s “ addition ” (see note 12): Year Book, Edw. IV., 
Hil., pl. 2; Sir Henry Ferrer’s Case (1635), Cro. Car. 371 (addition of ‘ knight ” 
instead of “ baronet” was fatal to the indictment). 


14. It was, for instance, insufficient to charge an accused person with being 
communis latro, communis conspirator or communis malefactor; see Hale, 
PC, ott, 182. 

15. Fitz. Abridg., Enditement, pl. 27; Long’s Case (1597), Cro. Eliz. 489, at p. 490. 
In an indictment for murder there had to be set out the weapon used and its 
value (because it was a deodand), in which hand it was held, the part of the 
victim’s body in which the wound was inflicted, the nature and description 
of the wound, the date of the wound and the place where it was inflicted, and 
the date of death and the place where it occurred ; it was also necessary to 
allege that the death was the result of the wound: Hale, P.C., ii, 185, 186. 


16. See note 15. 
17. Year Book, 13 Edw. IV, Pasch., pl. 5. 


18. Year Book, 3 Hen. VII, Pasch., pl. 2. See, also, Thomas Buckler’s Case (1552), 
Dyer 68b, and Year Book, 1 Ric. II, Mich., pl. 1. 


32. 
33% 


34. 


BD. 
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See Hale, P.C., ii, 180, citing Thomas Buckler’s Case (1552), Dyer 68b. 

Co. Litt. 303a. See, also, Long’s Case (1605), 5 Co. Rep. 120a, at p. 121a. 

cf. R. v. Tucker (1693), 1 Ld. Raym. 1. 

HalemwE: Geeta on 

Staunford, P.C., 96a. 

Year Book, 9 Edw. IV, Trin., pl. 35. 

See Ryle’s Case (1603), Cro. Eliz. 920, where it was held that ‘“ burgalariter ” 
for “ burglariter ” did not vitiate an indictment for burglary. 

Sf deny, WANUE ee oy 


As the result of legislation in the last century, the conclusion of an indictment 
has ceased to be of importance. 


Hale, P.C., ii, 188. 
alesse Gaaiteel 0: 
4 Geo. II, c. 26. 


The statute 14 & 15 Vic., c. 100, s. 24, provided that no objection was to be 
taken to an indictment on the ground that the word “statute ’’ had been used 
instead of “statutes ’”’ or vice versa. 


Hale, P.G@. 11, 188. 


Long’s Case (1605), 5 Co. Rep. 120a, at p. 120b: ‘“*‘ And indictments of felony, 
which are as counts and declarations for the King against the parties for 
their lives, ought to have certainty expressed in the record of the indictment, 
and shall not be supplied or maintained by intendment or argument. For if 
counts between party and party for land or chattels ought to have two things, 
scil, truth and certainty . .. a fortiori indictments, especially those which 
concern the life of a man . . . ought to have full and precise certainty.” 


The court had the written document before it and treated it as they did any 
other written document ; accordingly, the court refused to give it the meaning 
intended if it were capable of any other meaning (Long’s Case (1597), Cro. Eliz. 
489, at p. 490: “An indictment ought to be certain to every intent, without 
any intendment to the contrary”). This was done on the ground that when 
a man’s life was at stake, as it frequently was, the utmost precision was 
required (see note 33). 


The original indictment is in P.R.O., Baga de Secretis, pouch 7, bundle 3, 
which includes the “record” of the trial in which there is a copy that is not 
identical with the original. There are two other, imperfect, copies of a later 
date in B.M., MS. Arundel 152. The copy of the indictment in the “ record ” 
was partly calendared (in English) in Third Report of the Deputy Keeper of the 
Public Records (1842), App. II, 240, 241; there is also a calendared version in 
L. & P., viii, no. 974, The original indictment, collated with the copies, is 


7 ~ema 
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printed in full in Harpsfield, Life and Death of Sir Thomas More (E.E.T.S., 
1932), 269-276. 


36. E.g., Shebbeare, Sir Thomas More (1930), p. 143; Hutton, Sir Thomas More 
(1895), p. 263. 


37. E.g., Hollis, Sir Thomas More (1934), p. 284; Mr. Hollis, however, seems 
uncertain whether there were two or three charges because although he states 
that “the two charges against him were these .. .”, when he sets them out 
he uses the words “ first,’ ‘‘ secondly ” and “ thirdly.” 

38. E.g., Paul, Sir Thomas More (1953), p. 201; Cecil, A Portrait of Thomas More 
(1937), p. 409; Potter, Sir Thomas More (1925), pp. 173, 174; Chambers, 
Thomas More (1935), pp. 336, 337, speaks of three “ articles.” These writers 
are not in entire agreement as to what were the three charges, 


39. E.g., Reynolds, Saint Thomas More (1953), p. 341; Farrow, The Story of 
St. Thomas More (1956), p. 227. 


40. E.g., Bridgett, Life and Writings of Blessed Thomas More (1891), pp. 417-419 ; 
although the indictment is there summarized at some length, the specific charge 
made against More is nowhere set out. Bremond, Sir Thomas More (1904), 
p. 194: ‘‘ The accusation . . . is loaded with false charges and imaginary 
complaints.” 

41. Sir Thomas Moore’s Case (1535), 1 St. Tr. 1. 

Ae Outiens V LIT; cy 1: 

43. 26 Hen. VIII, c. 13. 

44. The relevant words of the indictment are: false, proditorie et maliciose ... 
imaginans, inventans, practicans et attemptans, atque volens, et desiderans, 
contra legiance sue debitum, prefatum serenissimum dominum nostrum Regem 
de dignitate, titulo, et nomine suis supremi capitis in terra Anglicane ecclesie, 
depriuare .. . (see Harpsfield, op. cit., 270). These words follow the words of 
the statute, 26 Hen. VIII, c. 13, which have been quoted earlier. For the 
necessity of the words contra legiance sue debitum, see note 2], and for 
proditorie see note 22. 


45. The averment setting forth these words is preceded by a phrase similar to 
that quoted in note 44. 


46. For the full phrase, see note 44. 


47. That is, the grand jury which found a true bill; the indictment begins with 
the words, Midd.’ Juratores presentant pro Domino Rege, quod .., . 


48. In transcribing the indictment, the editors of Harpsfield’s Life and Death of 
Sir Thomas Moore (E.E.T.S., 1932) have expanded the contraction so as to 
commit the draftsman to the word statutorum, in the plural; but see note 29 


49. 


50. 


Dis 
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and the relevant text as to the convenient ambiguity of the contraction, which 
must have been very welcome to the draftsman in this case. 


Sicque Juratores predicti dicunt, quod prefatus Thomas More false, proditorie, 
et maliciose, arte imaginauit, inventauit, practicauit, et attemptauit prefatum 
serenissimum dominum nostrum Regem de dictis dignitate titulo et nomine - 
supradicti status sui Regalis videlicet de dignitate titulo et nomine suis 
supremi capitis in terra Anglicane ecclesie penitus depriuare, In ipsius domini 
Regis contemptum manifestum, et Corone sue regie derogacionem, contra 
formam et effectum statutorum predictorum [see note 48], Et contra pacem 
eiusdem domini Regis (Harpsfield, op. cit., 276). 


This is the ‘“ special venue”, for which see notes 18 and 19 and the relevant 
text. Examples in the indictment are: Idem Thomas adtunc et ibidem 
maliciose penitus silebat ...; Prefatus Thomas More . . . adtunc et ibidem 
subsequencia verba anglicana dicebat, videlicet .. . 


The editors of Harpsfield’s Life and Death of Sir Thomas Moore, in the side 
notes summarizing the contents of the indictment, have darkened counsel by 
using such phrases as “the First Article”, ‘the Second Article ”’, etc., giving 
four “articles” in all. This was done, presumably, under the influence of 
the ‘‘ Paris News Letter’ which makes More himself refer to “articles”; e.g., 
“En tant que touche, deist-il, le premier article qui contient .. .” and the 
word has been translated in the calendars by the English word “article” 
(see L. & P., viii, no. 996; Spanish Cal., v, 180; Harpsfield follows the French 
and uses the word “article”); a better translation would, perhaps, be 
“averment.” It is interesting to note that although the Expositio Fidelis uses 
the word articulus, the Ordo Condemnationis does not (see Acta Thomae Mori, 
ed. de Vocht, pp. 148 et seq.). cf. the ‘reconstructed text” of the missing 
original account of More’s trial, printed in Derrett, ‘“‘ Neglected Versions of 
the Contemporary Account of the Trial of Sir Thomas More” in Bulletin 
of the Institute of Historical Research, vol. xxxiii (1960), pp. 202-223. 


